
1
UNITED STATES COURT OF APPEALS2

FOR THE SECOND CIRCUIT3
4

SUMMARY ORDER5

6
Rulings by summary order do not have precedential effect.  Citation7
to summary orders filed after January 1, 2007, is permitted and is8
governed by this court's Local Rule 0.23 and Federal Rule of9
Appellate Procedure 32.1.  In a brief or other paper in which a10
litigant cites a summary order, in each paragraph in which a11
citation appears, at least one citation must either be to the12
Federal Appendix or be accompanied by the notation: "(summary13
order)."  Unless the summary order is available in an electronic14
database which is publicly accessible without payment of fee (such15
as the database available at http://www.ca2.uscourts.gov/), the16
party citing the summary order must file and serve a copy of that17
summary order together with the paper in which the summary order is18
cited.  If no copy is served by reason of the availability of the19
order on such a database, the citation must include reference to20
that database and the docket number of the case in which the order21
was entered.22

23
At a stated Term of the United States Court of Appeals for the Second Circuit, held at the24

Daniel Patrick Moynihan United States Courthouse, 500 Pearl Street, in the City of New York,25
on the 3rd day of January,   two thousand and seven.26

27
28

Present: ROSEMARY S. POOLER,29
ROBERT D. SACK,30
RICHARD C. WESLEY,         31

Circuit Judges.32
__________________________________________________33

34
JACQUELINE J. MORRIS-HAYES,35

36
Plaintiff-appellee,37

            38
  -v.- No. 06-1446-cv 39

 40
BOARD OF EDUCATION OF THE CHESTER UNION 41
FREE CITY SCHOOL,42

43
Defendant,44

45
46
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JOHN M. CANZONERI, MICHAEL MALLON, MARY 1
LUCIANA, CHRISTINE DAVID-COLLINS, MICHAEL 2
MONROE and JOHN BEHLER,3

4
Defendants-appellants.5

___________________________________________________6
7

Appearing for plaintiff-appellee:  Stephen Bergstein, Bergstein & Ullrich, LLP,8
Chester, NY9

10
11

Appearing for defendants-appellants: Mark C. Rushfield, Shaw & Perelson, LLP, 12
Highland, NY13

14
Appeal from the United States District Court for the Southern District of New York15

(Brieant, J.).16
17

UPON DUE CONSIDERATION, IT IS HEREBY ORDERED, ADJUDGED, AND18
DECREED that the judgment of the district court is VACATED AND REMANDED for19
further proceedings consistent with this order.20

21
Defendants John M. Canzoneri, Michael Mallon, Mary Luciana, Christine David-Collins,22

Michael Monroe, and John Behler appeal an order of February 23, 2006, denying their motion for23
summary judgment on plaintiff Jacqueline Morris-Hayes’s First Amendment retaliation claim. 24
Defendants argue that they are entitled to qualified immunity on Morris-Hayes’s claims.  We25
assume the parties’ familiarity with the facts, procedural history, and specification of issues on26
appeal.27

28
Defendants argue on appeal that Morris-Hayes cannot make out a claim for First29

Amendment retaliation based on the relevant speech, because her speech was made pursuant to30
her official job duties.  Since this argument rests on Garcetti v. Ceballos, 126 S. Ct. 1951 (2006),31
which was decided a few months after the district court issued its opinion, the parties did not32
have the opportunity to develop the record related to Morris-Hayes’s job duties, and the district33
court did not have a chance to consider this argument.  As a result, the district court made no34
determination about the scope of Morris-Hayes’s job duties or whether the relevant speech was35
made pursuant to these duties.  We remand to allow the district court to consider these issues in36
the first instance.  37

38
In the course of oral argument before us, there was a colloquy between the Court and39

counsel for the plaintiff relating to the possibility of his offering further evidence in the district40
court in case of a remand.  The colloquy consisted, in part, of the following exchange:41

42
Judge:  [D]o you want a chance to go back and augment the record on summary43
judgment in order further to establish your point, which is that [the plaintiff] was44
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speaking as a citizen and not within her duties, or do you say that there is plenty1
there now and we can decide on that basis that she was not [speaking within the2
scope of her official duties]?3

4
Counsel:  I know sometimes it is not wise to reject a second bite at the apple, but I5
think here, as I review this record, I think that there is enough to say that6
defendants' argument is...7

8
Judge:  I know that.  I am asking you, do you want a second bite at the apple, or9
do you say that you don't need it?10

11
Counsel:  I don't think I need it, because I don't know what else we need for this12
record to make the argument.13

14
We leave it to the district court's discretion to determine whether any such augmentation of the15
record before it will be required.  In addition, if necessary, the district court should address on16
remand the defendants' argument that evidence in the record does not satisfy the requirement that17
a majority of defendants were substantially motivated to terminate the plaintiff because of her18
speech.  See Coogan v. Smyers, 134 F.3d 479, 485 (2d Cir. 1998); Jeffries v. Harleston, 52 F.3d19
9 (2d Cir. 1995).20

21
Following the district court’s decision, any party to this appeal may restore jurisdiction to22

this Court within thirty days by letter to the Clerk's Office seeking review.  The letter will inform23
the Clerk that the case will be heard by this panel upon letter briefs to be filed according to a24
schedule set by the Clerk.  United States v. Jacobson, 15 F.3d 19, 21-22 (2d Cir. 1994).25

26
Accordingly, the judgment of the district court is hereby VACATED and REMANDED27

for further proceedings consistent with this order. 28
29
30

FOR THE COURT:31
LUCILLE CARR, Acting Clerk32

33
By: _____________________34
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